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TO OBTAIN COMPENSATION FOR SENIOR CITIZENS WHO 
HAVE BEEN `vVICTIMS OF FINANCIAL FRAUD
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By Audrey Powers Thornton, Esq.

ecently, my elderly 83-year old client discovered 
that a family friend -- who had become her finan-
cial advisor and trustee -- had been secretly stealing 
her money and her real property over the course of 

20 years. In a civil lawsuit against the fiduciary, alleging 
that he had violated the California Elder Abuse Act, the cli-
ent’s stolen property was recovered , and attorney's fees and 
punitive damages were awarded at trial.
 The Elder Abuse Act, (California Welfare and In-
stitutions Code, Chapter 11, Sections 15600 et seq.), is ex-
pressly designed to protect a particularly vulnerable portion 
of the population from abuse and mistreatment by caretak-
ers, fiduciaries and advisors.  The Legislature has included 
the Financial Elder Abuse statutes, (Welf. & Inst. Code §§ 
15610.30 and 15657), as a vehicle whereby an elderly vic-
tim of financial exploitation, (including various kinds of 
tortious conduct: breach of fiduciary duty, fraud, conver-
sion), may bring a civil action to recover her damages and 
attorney's fees using the presumptions afforded by the Act 
and the penalties that apply.  The Act not only provides re-
lief to senior citizens but also provides statutory protections 
against financial abuse of mentally impaired adults - "de-
pendent adults".
 In California an "elder" is a person who is 65 years 
or older. The Act defines Financial Elder Abuse as follows: 
“Financial abuse’" of an elderly (or dependent) adult occurs 
when a person or an entity "takes, secretes, appropriates, 
obtains, or retains real or personal property of an elder or 
dependent adult" for a wrongful use, or with the intent to 
defraud the elder, or takes the property by undue influence. 
(California Welf. & Inst. Code §15610.30.)
 This section applies when an elder is deprived of 
any property right.  It includes deprivation by means of 
an agreement, donative transfer, or testamentary bequest, 
regardless of whether the property is held directly by the 
elder or is held by their representative (such as a conserva-
tor, trustee, or other representative of the estate of an elder 
or dependent adult, or a person acting within the authority 
of a power of attorney).  (California Welf. & Inst. Code § 
15610.30.)
 The Act does not require that the defendant have 
a fiduciary relationship with the victim. Financial Elder 

Abuse can occur when any person or entity takes the 
property of a senior for a wrongful use, or with intent 
to defraud, or by undue influence.  The Financial Elder 
Abuse statute has been used successfully to prosecute an 
action on behalf of a senior citizen who was a victim of 
banking fraud. 
 A lawsuit based on violation of the Elder Abuse 
Act, claiming Financial Elder Abuse, allows the plain-
tiff to receive heightened civil remedies, including attor-
ney's fees and costs, and punitive damages, if liability is 
proven by a "preponderance of the evidence".  The stan-
dards for recovery of punitive damages are higher than 
for compensatory damages: the party seeking punitive 
damages must prove by clear and convincing evidence 
that the defendant has been guilty of oppression, fraud, 
or malice. (See Welf. &Inst. Code §15675.5.) 
 In addition, noneconomic damages in a case of 
financial abuse are not subject to the $250,000 limitation 
that generally applies to recovery for professional negli-
gence against a health care provider. (Welf. & Inst. Code 
§15657.5.)
 It is important to note that, unlike a prevailing 
plaintiff, a prevailing defendant is not entitled to recov-
er attorney's fees under these provisions. Welf. & Inst. 
Code §15675.5 specifically only awards attorneys’ fees 
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and costs to the Plaintiff. This was affirmed in Wood v. 
Santa Monica Escrow Co. (2007) 151 Cal.App.4th, 1186.
 The specter of punitive damages and the statutory 
language providing for a writ of attachment for the return 
of property taken in Welf. & Inst. Code § 15657.01 is a 
powerful incentive to the errant fiduciary to seek a settle-
ment of the senior's claim. 
 Under California law, elder abuse can carry crimi-
nal penalties as well.  Criminal elder abuse occurs where 
any person violates any provision of law proscribing theft, 
embezzlement, forgery, or fraud.  Criminal penalties also 
attach to anyone who violates Section 530.5 of the Penal 
Code proscribing identity theft with respect to the prop-
erty or personal identifying information of an elder, and 
who knows or reasonably should know that the victim is 
an elder.  Violation is punishable by imprisonment in a 
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county jail not exceeding one year, or confinement in the 
state prison for two, three, or four years, when the money, 
labor, goods, services, or real or personal property taken or 
obtained is of a value exceeding nine hundred fifty dollars 
($950); and by a fine not exceeding one thousand dollars 
($1,000), by imprisonment in a county jail not exceeding 
one year, or by both that fine and imprisonment, when 
money, labor, goods, services, or real or personal property 
taken or obtained is of a value not exceeding nine hundred 
fifty dollars ($950). (see Penal Code Section 368).\
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